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I. Introduction

“...[T]he injustice, the outrage of human trafficking, must be called by
its true name—modern slavery. It is barbaric and it is evil and it has no
place in the civilized world.”

To many, the worldwide slave trade is a problem found only in history
books. However, the truth is that human beings are still being enslaved on
a massive scale. Often, the victims are women and children held captive for
the purposes of sexual slavery. According to the U.S. Department of State,
approximately 560,000 women and children are trafticked across interna-
tional borders each year and forced into the commercial sex trade.? This is
a conservative estimate, and some non-governmental organizations (NGOs)
put the number well into the millions.> When sex-trafticking figures are
cumulated over the years, the scope of the problem becomes even more
evident. For example, over the last thirty years, sex trafficking alone has re-
sulted in the victimization of approximately thirty million Asian women
and children.* One official working for UNICEF described the trafticking
of women and children across Asia as “the largest slave trade in history.”

Of the millions of women and children trafticked across international
borders, many find themselves sold into brothels. While some of these
brothels operate illegally, many do not. That is, many women are trafficked
into brothels that are owned and operated with state approval. This begs
the question: is there a link between legalized prostitution and the traffick-
ing in persons for sexual exploitation? This article will argue that legalized
prostitution and sex trafficking are inexorably linked. It will also argue that
states that practice legalized prostitution are condoning violence against
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women, because even women in highly regulated prostitution systems suffer
rape, violence, mental abuse, and emotional trauma.

In recent years, the international community has grown more aware of
the problem of international sex trafficking. The United Nations has ad-
dressed the issue with several treaties and protocols.” Individual nations have
adopted domestic legislation to combat the problem.® This article, however,
will focus on the United States’ response to the sex trafficking crisis—
namely, the Victims of Trafficking and Violence Protection Act of 2000
(TVPA).This U.S. legislation is significant because it 1s the first law passed
by any body that will lead directly to the punishment of those countries
that do not adequately combat international sex trafticking. Thus, the law
has the potential to play a very significant role in the fight to end interna-
tional sex trafficking.

The TVPA was the first federal legislation directed at ending international
sex trafficking.’ The statute provides for increased law enforcement on Amer-
ican soil and also increased pressure on foreign nations to implement stricter
policies against sex trafficking.!” Nations are assigned to one of four tier groups
based on their compliance with the TVPA’s minimum standards, which re-
quire that nations have laws against sex trafficking, punish sex traffickers, and
make serious efforts to end trafficking." Under the TVPA, the U.S. will cease
providing non-humanitarian, non-trade-related aid to countries that are not
in compliance with the minimum standards and are not actively trying to
achieve compliance.'? However, the TVPA makes no reference to prostitution
and does not consider whether a country has legalized prostitution when de-
termining its compliance with the minimum standards.

Although the TVPA is a significant step in the right direction, this paper
will argue that by ignoring the issue of legalized prostitution, the TVPA has
seriously impinged its potential efficacy. By turning a blind eye to the le-
galized sex industry, the TVPA ignores one of the largest motivating factors
behind the global trade in persons. Additionally, the TVPA fails to punish
countries that practice state-sponsored violence against women in the form
of legalized prostitution. Although the TVPA was amended in 2008 to re-
quire foreign governments to make serious and sustained efforts to reduce
the demand for commercial sex acts, this requirement has not been en-
forced. The TVPA should go further and be amended so that its minimum
standards require countries to have strongly enforced anti-prostitution laws.
More importantly, any country in violation of this minimum standard
should not be able to achieve Tier 1 status.

Part II of this article provides an overview of the scope of international
sex trafficking. It also discusses the role that different states play as source,
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transit, and/or destination countries. Part III of the article provides an
overview of the international response to sex trafficking, with particular
focus on relevant U.N. conventions and protocols. Part IV discusses the U.S.
response to sex trafficking. This section focuses primarily on the TVPA and
its relevant provisions. Finally, PartV discusses the link between sex traffick-
ing and legalized prostitution. This section argues that any legislation that
does not specifically address the legal sex industry will be inherently inef-
fective in combating international sex trafficking. It also discusses the reasons
why the legalization of prostitution does not eftectively protect women.

Il. International Sex Trafficking Is a Grave and Growing Problem

The TVPA defines sex trafficking as “the recruitment, harboring, trans-
portation, provision, or obtaining of a person for the purpose of a com-
mercial sex act.”’”® It is one subset of human trafficking, which also includes
trafficking for labor or forced servitude.' Sex traftficking can easily be con-
sidered one of the most dire human rights abuses facing the world today.
While it is hard to pinpoint the exact number of people trafficked across
international borders each year, the U.S. government’s estimate puts the
number somewhere between 600,000 and 800,000." This figure does not
include victims who are trafficked domestically for sexual exploitation or
forced labor." If included, these victims would raise the tally to between
two and four million."” Of the people trafficked across international borders,
the majority are women and children who are trafficked for purposes of
sexual exploitation.' Currently, human trafficking is the third-most prof-
itable criminal activity, surpassed only by drugs and weapons trafticking."
Each year, an estimated $9.5 billion is generated through all human traf-
ficking, with at least $4 billion attributed to the brothel and prostitution
industries.” Some observers speculate that, within ten years, human traf-
ficking will surpass drugs and weapons trafficking to become the most prof-
itable criminal activity in the world.”!

International sex trafficking is not limited to poor and undeveloped areas
of the world—it is a problem in virtually every region of the globe. Countries
with large (often legal) sex industries create the demand for trafticked women,
while countries where traffickers can easily recruit provide the supply.?? Gen-
erally, economically depressed countries provide the easiest recruitment for
traffickers. In such nations, women are often eager to leave the country in
search of better employment opportunities.> Traffickers exploit this fact and
often trick victims into thinking they will be going abroad to work as nannies
or models.” As illustrated below, the regions that produce the most sex traf-
ficking victims are the former Soviet republics, Asia, and Latin America.
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The collapse of the Soviet Union and the economic depression that fol-
lowed created a pool of millions of women who could be easily recruited
by traftickers.? It is estimated that over the last ten years, hundreds of thou-
sands of women have been trafficked from Central and Eastern Europe into
prostitution throughout the world.” Some observers report that women
from Russia and the Ukraine are the most popular and valuable women in
the sex industry today.?® In the Ukraine alone, over 100,000 women have
been forced into the international sex trade during the last ten years.?

Asia has also been heavily aftected by global sex trafficking. Many Asian
countries have large sex tourism industries, resulting in Asia being a significant
player on both the demand and supply sides of international sex trafficking.®
Around 225,000 people are trafficked out of South Asia each year.* Japan
provides the largest market for Asian trafficking victims, with approximately
150,000 non-Japanese women currently working as prostitutes.’? In Thailand,
where one-third of Thai prostitutes are minors, some estimates put the num-
ber of prostitutes working in the country as high as 2.8 million.®

Latin America and Caribbean countries serve as source, transit, and des-
tination markets for trafficking victims.** According to some reports, there
are approximately 70,000 Brazilians, 50,000 Colombians, and 50,000 Do-
minicans who have been trafficked into Europe to work in the sex indus-
try.® Additionally, 1,700 women from Latin America are trafticked each
year to Japan.®

Though trafficking victims often come from poor countries, these women
and children frequently find themselves being trafficked into some of the
most prosperous nations in the world. Traffickers are in the business of making
money, so it is of little surprise that they would traffic women into wealthy
nations where they are able to charge higher rates for their commodity. Some
of the largest destination countries in the sex trafficking market are the United
States, Canada, the Czech Republic, Germany, Hungary, the Netherlands,
Greece, Spain, and Portugal .’ The majority of these countries either have no
laws against prostitution, or rarely enforce the laws they do have.*

In the United States, the government estimates that approximately
50,000 women and children are trafficked into the country each year.* In
the Netherlands, it is estimated that roughly 80% of the women working
in the legalized sex industry have been trafficked against their will from
other countries.* The Czech Republic contains over 860 brothels, and the
sex industry has turned into a hundred-million dollar business for the or-
ganized crime networks involved.* In Spain, organized crime rings are pur-
ported to make over $600 per prostitute per day, and over 20% of Spanish
men report they have visited a prostitute at least once.*
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lll. The International Response to Sex Trafficking

Though international sex trafficking has been on the rise in recent years,
it is not a newly observed phenomenon. The first international treaties de-
signed to combat the problem date back over one hundred years. As dis-
cussed below, the treaties and protocols passed over the last century often
disagreed as to whether the definition of “sex trafticking” should encompass
trafficking for “voluntary” sex work in addition to involuntary sex work.

A. Background

The possibility of a slave trade in women and girls first came to the in-
ternational community’s attention in 1877, during the first congress of the
International Abolitionist Federation at Geneva.” During that congress, a
story surfaced claiming that dozens of women sent to Austria and Hungary
under the pretext that they would be working as governesses for wealthy
families were actually being sent to work in brothels.* The allegations
sparked an international outcry, and countries began to launch investigations
into their own sex industries. A few years after that first congress, Belgian
authorities broke up a sex trafficking ring in Brussels, and a local police
chief was convicted for his involvement.*

The issue burst to the forefront again in 1885, when the famous British
muckraker W.T. Stead published a graphic account of sex trafficking in the
Pall Mall Gazette.* The article discussed the sex trafficking situation in Lon-
don in lurid detail.” The public outcry from the article was overwhelming,
and many nations began to seriously consider creating an international
agreement designed to prevent sex trafficking.” In 1888, England created
the British National Vigilance Association, which was formed with the sole
purpose of ending sex trafticking within the country.* Its secretary, William
Alexander Coote, advocated for the formation of similar groups in countries
all across Europe.®® Around this same time, countries began to form small
agreements with one another to prevent the trafficking of women across
state lines. For example, the Netherlands entered into agreements with both
Austria-Hungary and Belgium to monitor and reduce trafficking between
the countries. '

B. The First International Treaties to Combat Sex Trafficking

The idea of an international treaty to combat sex trafticking gained new
momentum in 1895, when the International Prison Conference went on the
record demanding that an international commission be formed to study sex
trafficking.> As a result of this recommendation and the continued efforts of
Mr. Coote, arrangements were made for a first international congress.>
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The first international congress gathered to oppose white slave traftic
was held in London in June 1899.5 120 delegates from various nations at-
tended the congress, where resolutions were adopted to create a permanent
organization to be known as the International Congress.> In 1904, the In-
ternational Congress passed the first comprehensive agreement designed to
address white slave traffic: the “International Agreement for the Suppression
of the White Slave Traftic” (“Agreement”), signed in Paris on May 18,
1904 .56 The Agreement provided that signatory countries would keep a
close watch on areas where women and children could be trafficked, par-
ticularly railway stations and ports of embarkation.” It also focused on im-
migration issues and addressed what should be done with trafficking victims
when discovered.” Furthermore, the Agreement established an authority
within each of the signatory nations that would be charged with the duty
of centralizing all information about sex trafficking within that particular
country and sharing such information with the authorities in the other sig-
natory countries.” The Agreement was signed by the United Kingdom,
Germany, Belgium, Spain, Denmark, France, Italy, the Netherlands, Portugal,
Russia, Sweden, Norway, and Switzerland.*®

In 1949, the newly formed United Nations assumed the duties previ-
ously held by the International Congress.” Thus, the responsibility for main-
taining and enforcing the Agreement fell upon the United Nations and its
member states.”? The U.N., deciding to update the Agreement to modernize
its approach to sex trafficking, amended and signed the “International
Agreement for the Suppression of the White Slave Traftic” at Lake Success,
New York, on May 4, 1949.% The amended Agreement focused more on
the punishment of traffickers than the 1904 Agreement.* Specifically, it
stated that “[a]ny person who, to gratify the passions of others, has by fraud
or by the use of violence, threats, abuse of authority, or any other means of
constraint, hired, abducted or enticed a woman or girl of full age for im-
moral purposes .. .shall be punished.”® The amended Agreement required
signatory nations to adopt domestic laws that would allow them “to punish
such offences in accordance with their gravity.”*

As illustrated above, the amended Agreement did not condemn sex work
in which a woman was a willing participant, but instead endorsed a defini-
tion of sex trafficking that only included sex work induced through force.*
This garnered vocal criticism of the amended Agreement. In the years since
the 1904 Agreement, increasing numbers of critics had begun to argue that
the distinction between voluntary and involuntary prostitution was false.®
As early as 1910, critics argued that regulation was ineftective, and that only
the abolition of prostitution could lead to eradication of international sex

6 | Trafficking in Human Beings: Modern Slavery



THE MODERN-DAY SLAVE TRADE

trafficking.” Additionally, the original and amended Agreements were “crit-
icized for failing to acknowledge and confront the less visible forms of co-
ercilon—economic, cultural, social, and psychological—that could lead a
woman into prostitution.”” States and NGOs began to push for the inter-
national community to address all forms of prostitution as human rights vi-
olations.”

Shortly after the signing of the amended Agreement, the U.N. gave voice
to its critics by holding a new convention to deal with sex trafficking. The
“Convention for the Suppression of the Traffic in Persons and of the Ex-
ploitation of the Prostitution of Others” (“Convention”) was ratified on
March 21, 1950 and took force the following year.”? The Convention was
designed to consolidate all the international agreements that had been
drafted on the issue of sex trafficking since 1904, and it was the first inter-
national instrument of any kind to consider all forms of prostitution to be
human rights violations.” The first sentence of the preamble states that
“prostitution and the accompanying evil of the traffic in persons for the
purpose of prostitution are incompatible with the dignity and worth of the
human person...””* The Convention goes on to state:

The parties to the present Convention agree to punish any person
who, to gratify the passions of another:

1. Procures, entices, or leads away, for purposes of prostitution, another
person, even with the consent of that person;

2. Exploits the prostitution of another person, even with the consent
of that person.”

Because it provided that a woman’s consent no longer excused the traf-
fickers and brothel owners who were profiting from her sexual exploitation,
this Convention signaled a radical shift in the international community’s
approach to sex trafficking.” It made the crimes listed above, as well as
brothel owning, extraditable oftenses.” As of 2003, the Convention had
been signed and/or ratified by 79 countries, less than one half of the UN’s
192 member states.” A few of the many countries notably absent from the
list were the United States, Germany, Australia, the Netherlands, Canada,
and New Zealand.”

The United Nations did not address the topic of sex trafficking again
for many years. Nonetheless, the problem of sex trafficking continued to
increase, particularly during the late twentieth century.® Technological de-
velopments during this time and increased globalization allowed transna-
tional organized criminal activities to expand.®! As a result, in the late 1990s
the international community began investigating ways to combat organized

Trafficking in Human Beings: Modern Slavery | 7



MELISSA HOLMAN

crime.® In 1998, the U.N. General Assembly founded an ad hoc committee
to draft the Convention Against Transnational Organized Crime.® That
same year, during a session of the Commission on Crime Prevention and
Criminal Justice, “Argentina suggested drafting a new convention against
trafficking in minors.”** Following a suggestion by Greece, the scope of the
convention was broadened to include all forms of human trafticking.® The
other member states agreed, and the scope of the convention was expanded
to include all trafficking in persons.* The member states also agreed that
the instrument would be implemented as an optional protocol to the U.N.
Convention Against Transnational Organized Crime.*’

In 2000, the U.N. General Assembly adopted the “Protocol to Prevent,
Suppress, and Punish Trafticking in Persons, Especially Women and Chil-
dren” (known as the “Palermo Protocol”).® With the Palermo Protocol,
the U.N. attempted to answer critics who argued that the “Convention
for the Suppression of the Traffic in Persons and of the Exploitation of the
Prostitution of Others” focused too heavily on the punishment of sex traf-
fickers and not enough on the protection of the victims’ human rights.®
The Palermo Protocol signaled another shift in the U.Ns treatment of sex
trafficking because it no longer defined sex trafficking to include all sex
work irrespective of consent.” Rather, when a victim consents, sex traf-
ticking would only be illegal where the following means had been used:
“threat or use of force or other forms of coercion, of abduction, of fraud,
of deception, of the abuse of power or of a position of vulnerability or of
the giving or receiving of payments or benefits to achieve the consent of
a person having control over another person.”' Voluntary prostitution was
no longer considered sexual exploitation under the Protocol.”

This new definition allowed countries to be signatories to the Protocol
even if they had active, legal sex industries within their borders. However,
the Protocol did not prevent countries from criminalizing prostitution in
an effort to combat sex trafficking. This definition was seen as a necessary
compromise if the Protocol were to be an eftective international instru-
ment.” The compromise appeared to work, and many nations which had
not ratified the 1950 Convention chose to ratify the Palermo Protocol. Al-
most 80 nations signed the Convention at the Signing Conference in
Palermo, Italy in 2000.”* Currently, there are 170 signatories to the Protocol,
including the United States, Germany, Australia, New Zealand, the Nether-
lands, and Canada.”
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IV. The United States’ Domestic Response to Sex Trafficking: The TVPA
of 2000

The movement against sex trafficking in the U.S. came later than in Eu-
rope. The first acknowledgement of a possible domestic sex trafficking indus-
try came in 1906 when the U.S. formed its first national vigilance
committee.” This was the result of strong encouragement by Mr. Coote, who
had been instrumental in forming the first national vigilance committee in
England.” The committee uncovered the existence of a sex trafficking in-
dustry in New York City and other U.S. cities.” Largely as a result of the find-
ings uncovered by the committee, the U.S. became a party to the International
Agreement for the Suppression of White Slave Traffic in June of 1908.%

The first domestic U.S. legislation specifically designed to address the
problem of sex trafficking was the “White Slave Traffic Act of 1910,” more
commonly known as the Mann Act.! The Mann Act was designed to “fur-
ther regulate interstate commerce and foreign commerce by prohibiting
the transportation therein for immoral purposes of women and girls.”!*" Al-
though the law was initially designed to bring the U.S. into compliance
with the 1904 Agreement, the vague wording of the statute rendered it
largely ineftective.'” For example, the Mann Act prohibited all transport
for “immoral purposes,” not simply prostitution. This gave law enforcement
wide discretion in determining who was breaking the law, and led many to
believe that the Act was just another form of Jim Crow.'®

The U.S. did not broach the topic of sex trafticking again until 2000,
when it passed the TVPA.' The TVPA was the first comprehensive federal
law specifically designed to protect victims of sex trafficking and to prose-
cute their traffickers.'™ In particular, the TVPA combats “severe forms of
trafficking in persons.”!® This is defined as “sex trafticking in which a com-
mercial sex act is induced by force, fraud, or coercion, or in which the per-
son induced to perform such act has not attained 18 years of age.””'® It is
notable that, with respect to adult victims, the TVPA definition only applies
to acts where force, fraud, or coercion is involved. This definition is more
limited than the one found in the Palermo Protocol, which also forbids

"The TVPA was re-authorized in 2003,2005, and 2008 with broad bi-partisan support.
However, it was allowed to lapse at the end of 2011, and was not signed back into law
until March 2013.The 2013 re-authorization was passed as an amendment to the broader
Violence Against Women Act. See http://www.nytimes.com/2012/03/22/opinion/the-
fight-against-modern-slavery.html; http://www.endslaveryandtrafficking.org/trafficking-
victims-protection-reauthorization-act
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commercial sex acts induced through deception, abuse of power, abuse of
a position of vulnerability, or through buying a woman from her relatives.!””

The TVPA aims to attack the issue of sex trafficking in a number of ways.
One of its primary goals is to reduce sex trafficking abroad by increasing
funding and support for governments and NGOs working to combat the
problem." The scope and success of this aspect of the TVPA will be discussed
briefly in Section A. Section B will discuss the enforcement side of the TVPA
and will provide an overview of the Trafficking in Persons Report, the min-
imum standards countries are required to meet, and the penalties countries
may face if they do not make sufficient efforts to combat international sex
trafficking. Section C will evaluate the TVPA’s effectiveness.

A. The “Carrot”

The TVPA authorized the creation of the State Department’s Office to
Monitor and Combeat Trafficking in Persons, which is currently headed by
Ambassador Luis CdeBaca.'” In 2003 alone, this office supported more than
240 anti-trafficking programs in over 75 countries.'” Since 2001, the United
States has provided more than $295 million to support anti-trafficking pro-
grams in more than 120 countries.!” In 2010 alone, the U.S. government al-
located $85,270,083 to international anti-trafficking programs.™

These programs include (1) economic alternative plans for vulnerable
groups, (2) education programs, (3) training for government personnel, (4)
establishment of safe houses for victims, and (5) medical and psychological
counseling services for victims.!" For example, in 2003 the U.S. gave
$500,251 to the NGO World Vision to implement a targeted information
campaign at international destination points designed to deter U.S. citizens
from participating in sex tourism.'? That same year, the U.S. gave $150,000
to New York University to “train government officials and journalists on
collaborative approaches to combat trafficking in persons in Armenia.”'"
One government report shows that $17,731 was given to International
Labour Organization to produce a documentary on child trafficking in
Burkina Faso, Africa, and show it on national television, along with $30,155

TThe TVPA also includes laws focused on tackling the problem of sex trafficking
within the United States, and includes victim-protection laws designed to protect victims
of trafficking in the U.S. However, this paper focuses on the aspects of the TVPA de-
signed to deter sex traftficking in foreign nations.

MU.S. Government Anti-Trafficking in Persons Program Funding, 2010 Fact Sheet.
Available at http://www.state.gov/documents/organization/167319.pdf
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for the purpose of producing and disseminating radio and television spots,
pamphlets, and placing signs in airports.'*

B. The “Stick”

While the increased aid and support given to foreign countries and
NGOs is a significant part of the TVPA, it is not the most significant aspect
for purposes of this paper. Rather, this paper focuses on how the TVPA pe-
nalizes foreign nations that do not do enough to combat international sex
trafficking. It is through this enforcement mechanism that the U.S. could
effectively pressure foreign nations to adopt stricter anti-prostitution laws.

Under the TVPA, the U.S. evaluates a country’s efforts to combat sex
trafficking by determining how well that nation complies with the mini-
mum standards contained in section 108 of the Act. First, the “government
of the country should prohibit severe forms of trafficking in persons and
punish acts of such trafticking.” ''> Since the definition of severe forms of
trafficking only includes force, fraud, or coercion, countries with legalized
prostitution are not in violation of this minimum standard.!

Next, the government should prescribe punishment commensurate with
that for grave crimes, such as forcible sexual assault when there 1s a knowing
commission of any severe form of sex trafticking; or when the victim of
trafficking is a child; or when the trafficking involves rape, kidnapping, or
death.!” Additionally, for the knowing commission of any act of a severe
form of trafficking in persons, the government of the country should pre-
scribe punishment that is sufficiently stringent to deter and that adequately
reflects the heinous nature of the offense. Id.

Finally, “the government of the country should make serious and sus-
tained efforts to eliminate severe forms of trafticking in persons.”''®* When
deciding whether or not a country has met this standard, the U.S. will look
to whether or not the country (1) investigates and prosecutes severe forms
of sex trafficking vigorously; (2) protects victims and gives them options
other than immediate deportation; (3) works to educate the public about
sex trafticking; (4) extradites people accused of sex trafticking; (5) monitors
emigration and immigration patterns for evidence of sex trafficking; (6) in-
vestigates and prosecutes public officials who participate in or facilitate sex
trafficking; (7) adopted measures to prevent severe forms of trafficking in
persons, such as measures to inform and educate the public, including po-
tential victims, about the causes and consequences of severe forms of traf-
ficking in persons; (8) cooperates with other governments in the
investigation and prosecution of severe forms of trafficking in persons; (9)
whether the percentage of victims of severe forms of trafficking in the

Trafficking in Human Beings: Modern Slavery | 11



MELISSA HOLMAN

country that are non-citizens of such countries is insignificant; (10) whether
the government of the country, consistent with the capacity of such gov-
ernment, systematically monitors its efforts to satisfy the above criteria;
Whether the government of the country achieves appreciable progress in
eliminating severe forms of trafficking when compared to the assessment
in the previous year; and (11) whether the government of the country has
made serious and sustained efforts to reduce the demand for commercial
sex acts and participation in international sex tourism by nationals of the
country.V 1

Under the TVPA, the U.S. State Department is required to create an an-
nual “Trafficking in Person’s Report” (TIP Report) and rate each country’s
efforts to combat sex trafficking.'® First, the report must include “a list of
those countries, if any, to which the minimum standards for the elimination
of trafficking are applicable and whose governments fully comply with such
standards.”?! These countries will be listed on Tier 1 in the TIP Report.'
Next, the report must provide “a list of those countries, if any, to which
minimum standards for the elimination of trafticking are applicable and
whose governments do not yet fully comply with such standards but are
making significant efforts to bring themselves into compliance.”'** These
countries would be classified in the TIP Report as Tier 2 countries. The
Report must also include a list of countries whose governments do not
fully comply with the TVPA’s minimum standards but are making signifi-
cant efforts to comply'® and:

I) the absolute number of victims of severe forms of trafficking is very
significant or is significantly increasing;

IT) there is a failure to provide evidence of increasing efforts to combat
severe forms of trafficking in persons from the previous year, in-
cluding increased investigations, prosecutions, and convictions of
trafficking crimes, increased assistance to victims, and decreasing ev-
idence of complicity in severe forms of trafficking by government
officials, or;

IIT) the determination that a country is making significant eftorts to
bring themselves into compliance with minimum standards was
based on commitments by the country to take additional future
steps over the next year.'?

V'The requirement that governments must make serious effort to reduce the demand
for commercial sex acts was added by amendment in the 2008 TVPA re-authorization.
See 2008 Re-Authorization, available at: http://www.state.gov/j/tip/laws/113178.htm
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These countries are listed in the TIP Report on the Tier 2 Watch List."
127 Finally, the report must include “a list of those countries, if any, to which
the minimum standards for the elimination of trafficking apply and whose
governments do not fully comply with such standards and are not making
significant efforts to bring themselves into compliance.”'> These countries
are placed on Tier 3.

The tier placement of countries in the annual TIP Report is significant
because Tier 3 countries risk losing all non-humanitarian, non-trade-related
foreign assistance.' The U.S. government will deny such assistance to any
government that “does not comply with minimum standards for the elimi-
nation of trafficking...and is not making significant efforts to bring itself into
compliance with such standards.”*** For countries that are not currently re-
ceiving non-humanitarian, non-trade-related aid, the U.S. will penalize them
under the TVPA by refusing to provide “funding for participation by officials
or employees of such governments in educational and cultural exchange pro-
grams for the subsequent fiscal year.”* The only way a country in Tier 3 can
avoid these penalties is through a Presidential waiver.'? Under the TVPA, the
President may issue a waiver if he determines that the provision to the country
of such aid would promote the purposes of the TVPA or is in the U.S. national
interest.'”® Under the TVPA, the President is required to exercise his waiver
authority when it is “necessary to avoid significant adverse eftects on vulner-
able populations, including women and children.”!*

C. The TVPA Has Proven to Be an Effective Tool to Combat Sex Trafficking

Overall the TVPA, has been a success. The threat of losing aid, combined
with the stigma associated with being listed as a Tier 3 nation, has created
a climate in which countries are actively working to improve their response
to international sex trafticking. For example, in the first TIP Report in 2002,
Indonesia was placed on Tier 3. The Indonesian government was so con-
cerned about potentially losing its U.S. aid that it immediately created a
National Trafficking Commission.'* This move earned Indonesia a spot in
Tier 2 the following year, where it has stayed for nine of the last ten years.'”

As another example, Belize was listed in Tier 3 in the 2003 TIP Re-
port.'” The reasons cited for the placement were the fact that the Belize
government exercised no direct anti-trafticking eftorts and had no laws that

V'A 2008 amendment to the TVPA provides that any country that has been ranked
Tier 2 Watch List for two consecutive years and that would otherwise be ranked Tier 2
Watch List for the next year will instead be ranked Tier 3 in that third year.
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specifically prohibited trafficking in persons.’” Within one year of being
placed in Tier 3, Belize had drastically reformed its position on sex traffick-
ing."* The government passed a comprehensive anti-trafticking law, created
a national taskforce to monitor and combat sex trafticking, and increased
law enforcement efforts against brothel owners and operators.'* In the 2004
TIP Report, Belize was moved up to Tier 2 Watch List.'* By the 2005 TIP
Report, Belize was in Tier 2.

Cambodia was listed in Tier 3 in the 2005 TIP Report because it failed
to combat severe forms of trafficking, particularly through its failure to con-
vict traffickers and public officials involved in trafficking.'* Over the fol-
lowing year, Cambodia increased its efforts to arrest, prosecute, and convict
traffickers; for instance, police raided a large brothel in which many traf-
ficking victims were found.' The brothel owner was later tried and con-
victed, and the Cambodian government arrested and prosecuted several
police officers in connection with the raid."*® Though Cambodia is still
plagued by “corruption at all levels of government and an ineftectual judicial
system,” being placed in Tier 3 seems to have motivated the country to in-
crease its efforts to combat sex trafficking.'_As of the 2013 TIP Report,
Cambodia was listed in the Tier 2 watch list.

As illustrated through the examples above, the TVPA has proven to be ef-
fective tool at fighting international sex trafficking. Under the TVPA, there
has been a positive impact both domestically and internationally “to reduce
trafficking and to deter the crime of sex slavery ... and the United States is
playing an important role to eradicate slavery through legislative example, in-
teragency cooperation, and multilateral efforts.”'” However, the TVPA falls
short in one area: countries with large, legalized domestic sex markets can still
be found inTier 1.V As discussed below, the TVPA could be substantially more
effective in combating international sex trafficking if it considered countries
with legal sex industries to be in violation of the Act’s minimum standards.

V.The Link Between Sex Trafficking and Legalized Prostitution: Why the
U.S. Should Amend the TVPA to Address Countries with Legalized
Prostitution

This section will address the crux of this article’s argument: legalized
prostitution increases sex trafticking and does not protect women. Part A
discusses the link between legalized prostitution and sex trafticking. Part B

VI'R emarkably, this is true even after the addition in 2008 of a requirement obligating
governments to take steps to reduce the demand for commercial sex acts.
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of the article addresses the fact that legalization of prostitution does not
create a safer working environment for women. Finally, Part C provides two
case studies in support of the conclusion that only countries who stringently
prohibit prostitution can effectively combat international sex trafficking.

A. Legalized Prostitution Increases Sex Trafficking

1. Legalized Prostitution Increases Demand for Trafficking Victims

The legalization and regulation of the sex industry does not deter sex
traffickers. In countries where prostitution is legal or tolerated, there is a
greater demand for prostitutes, and thus a greater demand for trafficking
victims.'* Customers often want unlimited access to a variety of women
who are ethnically and culturally diverse.'* This constant demand for new
and different women is one of the primary drives behind the international
trade in women.'® The Swedish government, which has been very effective
at combating its own trafficking problem, has stated that “international traf-
ficking in human beings could not flourish but for the existence of local
prostitution markets where men are willing and able to buy and sell women
and children for sexual exploitation.”’!

One of the arguments for legalization in the Netherlands was that it
would help to curb the exploitation of migrant workers who had been traf-
ficked there for sexual exploitation.!®> However, many argue that legalization
has actually increased the traffic of migrant workers. One study in 1999
found that 80% of the women working in brothels in the Netherlands had
been trafficked from other countries.'> Within one year after lifting the ban
on prostitution, eight different Dutch victim support groups reported an
increase in the number of trafficking victims."* Additionally, the country
has had to curb its anti-immigration eftorts in order to keep up with the
demand for sex workers. In 2000, the Dutch Ministry of Justice actually
“argued in favor of a legal quota of foreign ‘sex workers, because the Dutch
prostitution market demanded a variety of ‘bodies.””!%

Nonetheless, the Netherlands was listed as a Tier 1 country in the latest
TIP Report.'* This is due in large part to the fact that the U.S. does not
take the Netherlands’ legalized sex industry into account when evaluating
its efforts to combat trafficking. The fact that the Netherlands has anti-traf-
ficking laws on the books and prosecutes traffickers is apparently enough
to assure it of a Tier 1 ranking.’” The 2013 TIP Report stated that “the
Government of the Netherlands fully complies with the minimum stan-
dards for the elimination of trafticking,” despite the fact that the Netherlands
has one of the most well-known commercial sex industries in the world. It
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is unclear how the U.S. can claim that the Netherlands has met minimum
standards when there is no indication that the Netherlands has “made seri-
ous and sustained efforts to reduce the demand for commercial sex acts,” as
1s required by the TVPA.The 2013 TIP Report makes little mention of le-
galized prostitution in the Netherlands.

Prostitution became legalized in certain areas of Germany during the
1980s.5* By 1993, it was widely acknowledged that 75% of women in Ger-
many’s prostitution industry were foreigners, largely from South America.'
After the fall of the Berlin wall, a large number of women were trafficked
into the country from Central and Eastern Europe.'® In 2002, Germany
legalized prostitution in all areas of the country, which created an even
greater influx of foreign sex workers.' Many experts believe the large num-
ber of foreign women working in the German sex industry suggests these
women were trafficked into the country, through a process the German
government refers to as “facilitated migration.”'®> However, this is a disin-
genuous label, as it is virtually impossible for impoverished women to “fa-
cilitate their migration, underwrite the costs of travel and travel documents,
and set themselves up in ‘business’ without intervention.”'® Germany was
also listed as a Tier 1 country in the 2013 TIP Report.'*

2. Legalization Actually Increases the Black Market

Some scholars, such as Katri Sieberg, argue that legalization of prostitu-
tion reduces the influence of the black market.!> She argues that “if it were
legalized, then the government—and not the organized criminals—would
control it; and the government could gain from taxing it.”' Though this
argument seems sound in theory, it has not proven accurate. Even in markets
where prostitution is legalized, the black market continues to flourish.'””
The increase in demand opens up the market for criminal enterprises that
traffic victims into the country.'® Legalized prostitution is a trafficker’s best
shield, allowing him to legitimize his trade in sex slaves and making it more
difficult to identify trafticking victims.'®

For example, after legalizing prostitution, the Dutch government decided
it was necessary to pass laws that enabled women from the European Union
and former Soviet Bloc countries to obtain working permits as “sex work-
ers” in the Dutch sex industry.'” To receive such a permit, women were re-
quired to prove they were self-employed.”! The government thought that
such a measure could reduce the number of victims trafficked into the
country. However, several NGOs have discovered that traffickers involved
in the black market illegally use the work permits to bring foreign women
into the Dutch prostitution industry.””? They mask the fact that the women
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have been trafficked by coaching them to refer to themselves as independent
“migrant sex workers.”'”? Thus, a measure designed to reduce black market
involvement in the sex industry has actually increased it."*

The argument that governments should legalize prostitution in order to
benefit from the tax revenue is not convincing, either. In Germany, law-
makers expected hundreds of millions of euros in tax revenue when they
legalized prostitution.'”” However, in keeping with the criminal nature of
prostitution, many brothels have refused to pay taxes.'” Additionally, the
tailure of many criminally run brothels to register with the state has resulted
in a budget deficit for Germany, with the government estimating €2 billion
in unpaid tax revenue annually from the sex industry.””” In 2004, the gov-
ernment began seeking ways to increase tax collections from prostitutes. '’
Thus, Germany is now having to look to some of the most abused and ex-
ploited women in the world for its desired tax windfall.

B. Legalizing Prostitution Does Not Reduce Abuse

1. Prostitutes Working in Regulated Environments Still Suffer High Rates of
Abuse

One of the most frequently used arguments in favor of legalizing pros-
titution 1s that prostitution is a victimless crime. For example, when dis-
cussing a high profile prostitution arrest in 2007, American journalist and
prominent libertarian John Stossel wrote:“Don’t prostitutes own their bod-
ies? Shouldn’t they be able to freely contract to use their bodies as they
wish? Who was hurt here? This is a victimless crime.”'”

Unfortunately, prostitution is not a victimless crime. Prostitutes report
high incidences of abuse even in countries where prostitution is legal and
regulated. In the Netherlands, where prostitution is legal, 60% of prostituted
women reported suffering physical assaults, 70% experienced verbal threats
of physical violence, 40% experienced sexual violence, and 40% had been
forced into sexual abuse or prostitution by acquaintances.'™ In a survey of
legal prostitutes in the U.S., 86% reported that they had been subject to
physical violence by buyers." A survey of legal sex workers in Victoria,
Australia (where prostitution is reportedly highly regulated) found that one
in five clients still demands unsafe sex.'*? In Canada, where anti-prostitution
laws are on the books but are seldom enforced, prostituted women and girls
suffer a mortality rate 40 times higher than the national average.' In one
international study where 186 prostitutes were interviewed, the women
consistently stated that prostitution establishments did little to help them,
regardless of whether the brothels were legal or illegal.’®* As one victim
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stated, “The only time they protect anyone is to protect the customers.”!>
It is not only the clients who are abusing women. Prostitution exists in
legal and illegal environments in largely the same way—prostitutes are con-
trolled and often beaten by pimps and brothel owners who have complete
power over the women’s finances and well-being. The only difference is
that in countries where prostitution is legal, pimps are no longer criminals,
but rather operate as third party businessmen and legitimate sexual entre-
preneurs.”® In a survey of prostitutes in the U.S., 76% reported that they
had been beaten by their pimp.'” A similar study which surveyed 146 pros-
titutes in five countries found that 80% of the women had suftered physical
violence from their pimp.' During a study of prostitution in Germany,
where prostitution is legal, 59% of respondents said they did not feel that
legalization made them any safer from rape and physical assault.'’

2. The Act of Prostitution Is Inherently Abusive

A frequently espoused argument in favor of legalized prostitution is that
once prostitution is regulated, it will be easier to protect the women’s health.'
It 1s true that in most systems where prostitution is legal, health checks and
certification are required for women."! However, these programs only apply
to the prostitutes, not the customers. > Thus, unbeknownst to either party,
customers may be infecting prostitutes with sexually transmitted diseases.
Though these programs are allegedly designed to protect women, it is only
the customers who are being protected from the risk of STD:s.

Countries in which prostitution is legal often implement strict condom
policies.'”” However, these policies are virtually impossible to enforce. First,
men frequently offer to pay more money for sex without a condom."* In
a business where prostitutes are desperate to make as much money as pos-
sible, women are frequently willing to forego their health in order to in-
crease their price. As one woman stated, “I'd be one of those liars if I said
‘Oh, I always use a condom.” If there was extra money coming in, the con-
dom would be out the window. I was looking for the extra money.”'”>

Additionally, pimps and customers often pressure prostitutes to have sex
without condoms. In a survey of U.S. prostitutes, 45% stated that men had
become abusive when asked to wear a condom.'” The women also reported
that the vast majority of male customers expected that oral sex be per-
formed without a condom, even though this practice can spread HIV and
other STDs."” Additionally, pimps are usually unconcerned with their em-
ployee’s health and are primarily interested in increasing their bottom line.
Thus, pimps often pressure women to have sex without condoms if a cus-
tomer will pay more.'*
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Even if it were possible to protect a woman from violent pimps and cus-
tomers and to protect her physical health from disease through the use of
condoms, it would still be impossible to protect a prostitute’s mental health.
This is because the practice of prostitution itself is abusive and can have
dire consequences on a woman’s psyche.” Pimps and traffickers often sub-
ject women in prostitution to brutal rapes in order to condition them to
prostitution.?” Prostitutes are expected to service many anonymous men
per day, and pimps often issue quotas that prostitutes must meet in order to
be paid.*” These forms of abuse, along with the torturous effects of some
sexual practices, often leave women with serious long-term physical and
emotional harm.>? Studies have shown that prostituted women often suffer
the same serious psychological injuries as war veterans and torture victims,
such as flashbacks, anxiety, and sleep disturbances.?®> Melissa Farley, a psy-
chologist who has extensively researched the links between prostitution and
post-traumatic stress disorder (“PTSD”), found that 68% of prostitutes in
nine different countries met the criteria for a diagnosis of PTSD.?* The
rates of PTSD were the same for street prostitutes as they were for prosti-
tutes working in brothels.?” This indicates that it is the intrinsically trau-
matizing nature of prostitution that causes PTSD, not the environment in
which the prostitute works.

C. Lessons From Australia and Sweden

The experiences of Australia and Sweden ofter valuable lessons regarding
the impact of legalized prostitution on sex trafficking.

The argument that legalization of prostitution reduces the illegal sex trade
can perhaps best be refuted by the example of Victoria, Australia. In 1984, the
state of Victoria passed legislation to legalize prostitution.® The legislation
was designed to reduce criminal involvement in the industry and to curb un-
regulated expansion. However, the sex industry has actually grown massively
since the legislation passed.?” Ironically, the growth has been primarily in the
illegal sector.?® In 1999, unlicensed brothels, which outnumbered the legal
sex businesses, had tripled in twelve months to more than 100.2

Organized crime in the prostitution industry has expanded under the
regime of legalized prostitution.?’” Often convicted criminals, who are
fronted by more legitimate businessmen, operate and run brothels.?'" For
example, a man named Fred Lelah was arrested and brought to trial in 2000
for selling girls aged 10-15 in his legally operated brothel.?'> He had already
served two years for the same oftense.?

Along with this black market comes an increase in women illegally traf-
ficked into the area. One study found that brothels in Victoria are earning
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$1 million a week from illegal sex trafficking.?"* While it is impossible to
know the exact number of women trafficked into Victoria, many legal
brothels contain such “contract workers”?"> who are women trafticked into
the country with passports and earnings confiscated until their contracts
were worked off, a practice known as debt bondage.?'* Additionally, of all
the states and territories in Australia, Victoria has the highest reported in-
cidence of child prostitution.?'” There is clear evidence of organized, black
market commercial exploitation of children inVictoria.?"* The government
ofVictoria has proven to be either unable or unwilling to curb the explosion
of sex trafficking in the area. One trafficker, who brought forty Thai women
into Victoria and held them in debt bondage until they each had sex with
over 500 men, received an 18-month suspended sentence and a fine.?"

The case of Sweden, on the other hand, illustrates how strong laws
against prostitution can eftectively combat sex trafficking. As part of its
campaign to combat human trafficking, Sweden passed aggressive anti-
prostitution laws in 1999.22° Prior to this time, prostitution was legal in
Sweden. The 1999 laws were unique in that they were enforced against
only customers, brothel owners, and traffickers.??! The Swedish lawmakers’
goals were to destroy the market, thereby making Sweden less attractive
to traftickers.??

Only two years after implementing the law, there was already a 50% de-
crease in women selling sex, and a 75% decrease in the number of men
buying it.>? As of 2007, there were only between 105 and 130 prostitutes
working in Stockholm.??* Additionally, sex trafficking in Sweden has de-
creased dramatically.?® Currently, Sweden has the least serious sex-traftfick-
ing problem of any country in the European Union.?*® Swedish police
report that an estimated 400 to 600 foreign women are trafticked into the
country each year for prostitution.?” By contrast, in Finland, a country half
the size of Sweden, there are approximately 10,000 to 15,000 women traf-
ficked into the country each year.®® Sweden’s anti-prostitution laws have
been so effective in curbing sex trafficking that Norway and Iceland have
since adopted similar legislation.?

Sweden illustrates that countries who diligently enforce anti-prostitution
laws can be incredibly effective at reducing illegal sex trafficking. Victoria,
Australia, on the other hand, supports the argument that countries endors-
ing state-sponsored prostitution contribute to the international traffic in
women. Thus, TVPA should be altered to sanction countries such as Aus-
tralia, which not only indirectly sanction violence against women, but also
contribute to the market for trafticking victims.
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VI. Conclusion

International sex trafficking is a problem that will not soon disappear.
As long as profits are high and victims are plentiful, traffickers will continue
the trade in women and children. Therefore, it is imperative that interna-
tional actors create eftective legislation to combat sex trafficking. Though
the U.N. initially adopted a definition of sex trafticking that included both
consensual and non-consensual sexual exploitation, it has since had to back
away from that position for the sake of global consensus. However, the U.S.
has no such excuse for refusing to acknowledge that legalized prostitution
is an integral part of international sex trafficking. By failing to take a coun-
try’s policies toward prostitution into account when evaluating that coun-
try’s placement on the Trafficking in Persons Report, the U.S. is ignoring
some of the biggest contributors to the international demand for trafticking
victims. Additionally, the U.S. is failing to recognize that so-called consen-
sual prostitutes suffer many of the same abuses and horrors as trafficking
victims. Thus, if the U.S. wants the TVPA to be truly eftective in combating
international sex trafficking, it must amend the Act so that the minimum
standards require nations to have stringently enforced laws against prostitu-
tion. The U.S. should also enforce its current requirement that countries
must make serious and sustained efforts to reduce the demand for com-
mercial sex acts. Countries that do not attempt to meet these requirements
would then be assigned to Tier 3 and would be at risk of losing various
torms of U.S. aid.
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